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DAVI D R HI NSON,
Adm ni strator,
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Dockets SE-13696 and
V. SE- 13428
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CPI Nl ON AND ORDER

The respondent, pro se, has appeal ed® fromthe oral initial

Al t hough the Adnministrator has filed a reply brief opposing
respondent's appeal, he argues, in a sinultaneously filed notion,
that we should dism ss respondent’'s appeal because he did not
perfect it with an appeal brief filed within 5 days after the
noti ce of appeal was served, as required by Section 821.57(b) of
our Rules of Practice, 49 CFR Part 821. Mbreover, he maintains
that the respondent’'s notice of appeal itself should not be
treated as an appeal brief, as the respondent orally requested
that we do after the deadline for the brief had passed, because
it does not neet the requirenents for such a pl eading.

We agree with counsel for the Adm nistrator that the
adequacy of respondent's notice of appeal as an appeal brief is
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deci sion rendered by Adm nistrative Law Judge WIlliamE. Fow er,
Jr., in these consolidated proceedings on July 12, 1994, at the
concl usion of an evidentiary hearing.? By that decision, the |aw
judge affirmed the energency revocation of respondent's
commercial pilot certificate (No. 2055592) on allegations by the
Adm nistrator, in two separate orders, that his disregard of
right-of-way rules for |anding had created collision hazards for
aircraft in the vicinity of the MIIlville, New Jersey airport on
four different dates.® The |aw judge agreed with the

(..continued)

guestionable, as it does not present any objections to any of the
| aw judge's findings and conclusions with respect to the nerits
of the charges he upheld. See Adm nistrator v. Wl ker, NTSB
Order No. EA-3348, at p. 2 (1991) ("[Aln appeal brief is required
to be nore than a general statenent of the issues a party wants
to have reviewed by the Board or a listing of grounds on which an
argunent that the | aw judge erred could be developed... It nust,
rather, identify specific challenges to the | aw judge's findings,
conclusions, or rulings and supply the reasons why the party

beli eves the | aw judge found, concluded, or ruled
incorrectly...."). However, the one-page notice does set forth
various factors, sufficiently explained to be susceptible to
reasoned rebuttal, that the respondent appears to believe are, or
shoul d be, extenuating, if not exonerating. W wll, therefore,
deny the notion to dismss, to which respondent filed no witten
response, and treat respondent's notice of appeal as an appeal
brief.

At the sane tinme, we do not think the Adm nistrator can
fairly be faulted for not imediately recognizing that the
docunent respondent filed within the tinme limt for a notice of
appeal was intended to be, or mght be later construed to
constitute, both his notice and his brief, so as to require the
filing of a reply brief within 10 days. Neverthel ess, assum ng
that the Adm nistrator should have filed a responsive pleading
wi thin 10 days after the conbination docunent was submtted, his
nmotion to file the reply brief two days out of tine is granted,
as respondent will not be prejudiced by our acceptance of the
filing.

An excerpt fromthe hearing transcript containing the
initial decision is attached.

3By Order of Suspension dated December 2, 1993, the
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Adm ni strator that respondent had viol ated sections 91.113(q9),
91.111(a), and 91.13(a) of the Federal Aviation Regulations
("FAR," 14 CFR Part 91) and that the violations denonstrated that
t he respondent |acks the care, judgnent, and responsibility

required of a certificate holder.* W deny the appeal.

(..continued)

Adm ni strator sought to suspend respondent's certificate for 90
days for his alleged failure to yield the right-of-way to other
aircraft during landings at MIIlville on April 14 and 29, 1993.
On June 22, 1994, in an Energency Order of Revocation, the

Adm ni strator made simlar allegations concerning respondent's
operation of an aircraft at MIIlville on May 3 and 9, 1994. The
revocation sought in the latter order is predicated on the

i ncidents described in both orders and, therefore, subsunes the
suspensi on sought in the first order.

“FAR sections 91.113(g), 91.111(a), and 91.13(a) provide as
fol | ows:

§ 91.111 Operating near other aircraft.

(a) No person may operate an aircraft so close to another
aircraft so as to create a collision hazard.

8§ 91.113 Right-of-way rul es: Except water operations.
* * * * *

(g) Landing. Aircraft, while on final approach to | and or
whi l e | andi ng, have the right-of-way over other aircraft in
flight or operating on the surface, except that they shal

not take advantage of this rule to force an aircraft off the
runway surface which has already |anded and is attenpting to
make way for an aircraft on final approach. Wen two or
nore aircraft are approaching an airport for the purpose of

| anding, the aircraft at the |lower altitude has the right-
of -way, but it shall not take advantage of this rule to cut
in front of another which is on final approach to land or to
overtake that aircraft.

8§ 91.13 Carel ess or reckless operation.
(a) Aircraft operations for the purpose of air navigation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.
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The orders of the Adm nistrator that served as the
conplaints in these matters contain the follow ng all egations:

From t he Decenber 2, 1993 Order of Suspension--

2. On or about April 14, 1993, you acted as the pilot-
i n-command of a Cessna 150 aircraft, identification no.
N1697Q in the vicinity of MIlville, New Jersey
Airport Traffic Pattern.

3. During the flight operation described in paragraph
2 above, you failed to give way to an aircraft that had
the right of way by virtue of the fact that it was on
final approach and at a lower altitude than your
aircraft.

4. On or about April 29, 1993, you again acted as the
pilot-in-command of the sanme aircraft described in
paragraph 2 above, a Cessna 150, identification no.
N1697Q in the vicinity of MIlville, New Jersey
Airport Traffic Pattern.

5. During the flight operation described in paragraph
4 above, you failed to give way to at |east two
aircraft that had the right of way by virtue of their
altitude and position in the traffic pattern.
Specifically:

a. You turned inside of a Piper Arrow,
identification no. N2841V, when that aircraft was
on final approach to the [airport].

b. You turned inside of a helicopter,
identification no. N506TH, when that aircraft was
at a lower altitude and ahead of you in the
pattern.

6. Upon | anding your aircraft during the flight
operation described in paragraph 4 above, you cane
dangerously close to a Piper aircraft that had just
| anded and was cl earing the runway; you al so cane
dangerously close to a Beech Baron aircraft,
identification no. N1849R, that was in position on
runway 10, awaiting takeoff.

From the June 22, 1994 Energency Order of Revocation--

2. On or about May 3, 1994, you acted as pilot in
command of a Cessna 150 aircraft, identification nunber
N18625, operating in the vicinity of MIlville Airport,
MIlville, N ("MV").



3. Wiile you were flying the base leg for a visual
approach to and | anding on Runway 10 at MV, a Robi nson
R-22 helicopter ("R-22") making practice instrunment
approaches was on final approach to the sanme runway.

4. At the tinme you turned your aircraft onto final
approach for Runway 10, you were in front of and at an
altitude approximately 100 feet above the R-22.

5. You were aware that the R-22 was nmaking a final
approach to Runway 10 at the tinme you turned your
aircraft onto final approach to Runway 10, and t hat
your turn would place your aircraft in the path of the
R-22's approach to Runway 10.

6. The R-22 passed under your aircraft and, upon
reaching the threshold of Runway 10, changed course to
the right of the runway to get clear of your |anding
aircraft.

7. Your turn frombase leg to final approach in the
path of the R 22 created a collision hazard endangeri ng
the lives and property of others.

8. On or about May 9, 1994, you again acted as pilot
in command of N18625, operating in the vicinity of MW

9. Wiile you were flying the downwind leg for a visua
approach and | anding on Runway 28 at MV on or about
May 9, 1994, a Cessna Citation jet aircraft,
identification nunber NAOFJ, announced on the frequency
that it was turning onto final approach for Runway 28.

10. While you were flying the base leg for Runway 28,
you confirmed specifically with the Ctation jet via
radio that it was on final approach to Runway 28 and
then turned your aircraft onto final approach to Runway
28.

11. At the tinme you turned your aircraft onto final
approach for Runway 28, you were in front of and at an
altitude higher than that of the Ctation jet.

12. You were aware at the tinme you turned your
aircraft onto final approach to Runway 28 that your
turn woul d place your aircraft in the path of the
Citation jet's approach to Runway 28.

13. The Citation jet abandoned its approach and
performed a "go-around" to avoid colliding with your
aircraft.



14. Your turn frombase leg to final approach in the
path of the Citation jet created a collision hazard
endangering the lives and property of others.
The | aw judge, on consideration of the evidence the parties
submtted with respect to these allegations, concluded that the
Adm ni strator had proved all of the charged violations and that,
as all eged, respondent's conduct reflected "a chronic pattern of
gross disregard for the Federal Aviation Regul ati ons governi ng
ri ghts-of-way at uncontrolled airports and gross disregard for
the foreseeabl e consequences [of his] unsafe actions” (Initial
Decision at Tr. p. 262).
On appeal, respondent, w thout directly challenging any of
the | aw judge's findings or conclusions, see note 1, supra,
rai ses several circunstances he appears to believe argue agai nst
affirmation of the Admnistrator's orders. Specifically, he
suggests that his conduct resulted fromhis confusion--for which
the FAA is assertedly responsible by virtue of allegedly
i nconsi stent regul ati ons and advice--over the legality of
straight-in approaches at uncontrolled fields such as MIlville.
In this connection he inplies that he believed that if straight-
i n approaches were not permtted, then aircraft landing in
accordance with the airport's traffic pattern need not yield to

aircraft that had not.®> He in effect submits that he now

®Respondent owns and operates Black's Flying Service, a
fi xed-base operation at Laytons Airport, Mnroeville, New Jersey,
where he is a flight instructor with, according to his estinmate,
nore than 21,000 hours of flying time. G ven his extensive
experience in aviation, including nore than 20 years as an
instructor, the claimthat he did not know what regul ati ons
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under st ands, based in part on discussions with FAA personnel
after the hearing, that straight-in approaches are perm ssible at
uncontrolled fields and, accordingly, he will change his
operating procedures by yielding the right-of-way, when the rules
so dictate, to aircraft that have not flown the pattern. W find
in respondent’'s conmments neither justification for excusing the
conduct on which the charges upheld by the | aw judge were based
nor reason for reducing the sanction he affirned.

W think it irrelevant that respondent may have entertained
sone uncertainty, for whatever reason, as to the appropriateness
of straight-in approaches at an uncontrolled field, or whether
the nature, mx, and volume of aircraft operations at MIlville
have devel oped to the point where the provision of air traffic
control services may be necessary to ensure air safety there.®
The right-of-way rules for landing at an airport prescribe
priorities for |anding based on the rel ative positions of
aircraft as they approach an airport. They cannot be ignored
whenever another aircraft is executing a straight-in approach.
More to the point, the right-of-way rules do not purport to
(..continued)
applied to operations at an uncontrolled field such as MIlville
IS unpersuasive at best. W note, in this connection, that the
Citation the respondent cut in front of, in violation of the
right-of-way rules, had flown the pattern

®Respondent's professed concern over the safety of
operations at MIlville is difficult to reconcile with the unsafe
condition his operations there have repeatedly created for
hi msel f and for other users. |Indeed, on the record before us it
appears that respondent has had no qual ns about conprom sing the

safety of other aircraft that approached to land at MIlville in
a manner that he did not think was acceptabl e.
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supplant a pilot's independent duty to avoid flying dangerously
close to other aircraft, whether landing or not. Thus, any
confusi on respondent may have harbored about the validity of
straight-in approaches at an uncontrolled airport neither excuses
nor expl ains his unsafe nmethod of taking precedence over others
he knew were landing at MIlville.

We also think it of no consequence that respondent may now
be prepared to follow right-of-way rules he has previously chosen
to ignore, at |least for sone operations at MIlville. The
seriousness of respondent's conduct lies not so much in his
failure to adhere to those rules in certain circunstances, but,
rather, in the fact that those failures were acconpanied by his
creation of collision hazards with respect to the aircraft to
whi ch he shoul d have yielded. Irrespective of whether such
conduct was predicated on sone perverse view that aircraft not
flying the pattern before |landing mght do so in the future, to
the benefit of air safety, if those flying the pattern refused to
yield the right-of-way to them we agree with the Adm ni strator
and the | aw judge that respondent's violations warrant
revocation. An airman who intentionally operates his aircraft in
a way that places the |ives and property of others at risk does
not possess the nontechnical qualification required of a

certificate hol der.
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ACCORDI NGY, IT I S ORDERED THAT:
1. The respondent's appeal is denied, and
2. The initial decision affirmng the revocation of
respondent's commercial pilot certificate is affirned.

HALL, Acting Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board concurred in the above opinion and order.



